JOURNAL

OF THE

SENATE OF TEXAS

BEING THE
FIRST CALLED SESSION

OF THE

THIRTY-THIRD LEGISLATURE

BEGUN AND HELD AT

The City of Austin, July 21, 1913, to August 19, 1913

PUBLISHED BY AUTHORITY OF THE SENATE

e

AUSTIN, TEXAS
VON BOECKMANN-JONES COQ., PRINTERS
1913



SENATE

JOURNAL.

95

RELATING TO SEATING OF A, C.
OL1VER AS SENATOR-ELECT
FROM FIRST DISTRICT.

‘The Chair had the following telegram
read to the Senate:

New Boston, Tex., Aug. 4, 1913.

President of Senate, Austin, Texas:

Have canvassed returns First Sena-
torial Distriet. A. C. Oliver plurality
twenty-four votes. Certificate of elec-
tion follows. C. A. Wheeler gives
notice of contest.

LEE TIDWELL,
County Judge, Bowie county.

The above message was read, and
Senator Watson offered a resolution,
but pending discussion withdrew same.

The Chair here announced the follow-
ing petition on part of Mr. Wheeler
and directed same to be printed in the
Journal; and referred same to Com-
mittee on Privileges and Elections.

Austin, Texas, August 4, 1913.

To Hon. A. C. Oliver:

You will please take notice, that it
is my intention and purpose to and I
shall contest your right to the office
of Senator from the First Senatorial
District of the State of Texas, it being
my contention that you were not legally
elected and have not been legally elected
to said office at the election held
throughout said distriect on July 19,
1913, but that I was, at said election,
legally elected to the office of Senator
from the First Senatorial District of
Texas.

I herewith hand to you a copy of my
original petition, upon which I base my
said contest and upon ‘which 1 shall
offer evidence.

Respectfully,
(Signed) C. A. WHEELER.

I hereby certify that on the {th day
of August, A. . D. 1913, I delivered to
A. C. Oliver in person in the city of
Austin, Travis county, Texas, a true
copy of the above and foregoing notice,
together with a true copy of the peti-
tion mentioned in said notice.

(Signed ) C. A. WHEELER.

In re Contest of the Election of A, C.
Oliver as Senator from the First
Senatorial District of Texas.

To the Honorable the Senate of Texas:
Your petitioner, C. A. Wheeler, ap-

pears herein for the purpose of contest-
ing before this Honorable Body the
election of A. C. Oliver as Senator from
the First Senatorial District of Texas,
and as his grounds for said contest doth
allege and is prepared to prove the fol-
lowing:

1. Your petitioner and the said A.
C. Qliver and Lewie H. Hemry, Esq,
were candidates in a special election
called by the Governor of Texss to be
held in the various voting places in the
First Senatorial District of Texas on
the 19th day of July, 1913, to fill the
vacancy occasioned by the resignation
of Horace W. Vaughan from this body.
Said election was called, and under the
law should have been conducted in aec-
cordance with the election laws of the
State of Texas, and your petitioner was
entitled to have his candidacy tested
and decided in accordance with the
terms and provisions of said laws.

2. Among the voting places in said
district is Douglasville, in the county
of Cass, said town being the home of
A. C. Oliver, contestee herein. There
were 138 votes polled at said box dur-
ing the said election, of which number
118 were counted by the judges jor the
contestee herein and 18 for your peti-
tioner and 2 for Lewie H. Henry. With
the exception of the said box, your peti-
tioner in said district received 1667
votes and contestee herein received 1591
votes and Lewie H. Henry received 1187
votes. Your petitioner, therefore, un-
less defeated by the votes cast in the
said Douglasville box, received a ma-
jority of the legal votes cast in said
election, and has been duly and legally
elected to the office of Senator from
said distriet.

3. Your petitioner shows that R. B.
McWhorter was the presiding-judge and
B. B. Webster and were
the other judges at said box; that the
votes cast in the said Douglasville box
were not legal votes, and none of same
should be counted under the law, either
for or against any of the candidates in
said election, because:

(a) Neither the said presiding judge
nor any of the other judges before open-
ing the palls or at any time theveafter
until eighty votes had been received and
cast took the oath of affirmation as
officers of election and as provided by
law. Your petition is unable to give
the names of the voters who cast the
first eighty votes counted or for whom
they were voted, for want of knowledge,
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but he avers the facts to be that the
votes cast in said box numbered one to
eighty, inclusive, were cast at a time
hefore the judges had taken the oath of
office and when, under the law, they had
no right to receive or count them.

(h) Among the votes cast in said
hox and 'wm)pted by the judges and
counted in the result were the votes of
a large number of men, many of whom
were negroes, who were not entitled to
vote under the law, and whose votes
were illegal under the lIaw, because they
had not pand their poll tax for the year
1912 prior to the lst day of I'elnu.uv
1913, and were not exempt from the
pnyment of sueh poll tax. Petitioner is
unable to give the names and number
of said 1llewnl voters for want of knowl-
edge, but he says that a comparison of
the list of legal voters of Cass county,
Texas, at :.Ald Douglasville hox who had
paid their poll ta\ or were  exempt
from such payment, with the poll list
made out at said election will disclose
their names.

te) The following persons, among
others, voted at said box: J. P. Swint,
A. 0. Carlo, Boss Young, W. J. Hendrix,
J. C. Cherry, JJ. M. Dup]eo R. H Wil
liams, T. S. Allen, L, G. Dupree, Frank
Dickerson, W. J. L. Heath, J. M. Or-
mand, George Young, Nelson Frederick,
. W. Smith, Ena Swint, Dud Wray,
Leona Gray, J. T. Blalock, Felix Vaden,

A. S, Pate, W. R. Warren, Freeman
Washington, T. Samuel, W. J. MeCall,
will Edwards, Will Legg, Eurror.e

Young, R. B, McCoy, J. M. \I(,(_n\ Tand
Mlen Flefl“l‘lck

Some of said men are among those
referred to in the preceding subdivi-ion
as heing unanthorized to vote: hut as
1eomds all of said list, your petitioner
says that none of the names of the per-
sons meuntioned above ar upon the
list of the voters at said voting box who
had paid their poll tax for the vear
1912 prior to February 1. 1913, or were
e\empt from such payment, as your peti-
tlollel is informed and helieved, That

G. Dupree, W. J. L. Heath, G. W.
\nnth and Felix Vaden voted at =aid
box and at the time resided at and in
another voting preeinet other than the
Douglasville plenmct. il were not Jegal
voters at said Dougla~ville voting Jox.
and at the time poll tax receipts were
issued to them they each resided in pre-
cinets other than said Douglasville pre-

cinet. Your petitioner avers upon in-
formation and belief that all of said
men voted for contestee herein and
against your petitioner.

(d) The said officers of the clection
and each of them at the noon hour on
the said election day, towit. July 19,
1913, left the voting place, the hox con-
taining the ballots that had been cast,
the unused ballots, and the entire equip-
ment and supplies and paraphernalia of
the clection in the room where said elee-
tion was held for a period of one hour
or more, locking the door to same, dur-
ing which they partook of refreshments.
Said refreshments were taken during
the hours provided by law for voting
and before the eanvass of the votes had
heen taken, hut they were not taken at
the said polling place and were not
taken in view of the ballot box, but
they were taken at remote and distant
places out of the view and entirely re-
moved from said box and voting place;
nor did the said judge~ partake of re-
freshments at the same place, hut re-
paired to their several hnmes and as-
sembled at a later time and reapened
the voting place.

(e) When the Lallots thus east had
heen eounted, the managers of the said
election did not in person make out
triplicate returns of the same and cer-
tify them to be ecorrect and sign them
officially in the manner provided by law.
The presiding judge at said box did not
sign said return at all, but gave B. B.

Webster, one of the judges, authority
to sign his name, and the signature

that appears upon said returns on whieh
the certificate of contestee’s election was
issued is not the gennine signature of
R. B. McWhorter, but wa- signed by
B. B. Webster at the request and in-
stance of R. B. McWhorter during his
ahsence. )

ify  None of the ballots cast and
counted in said voting hox were signed
by the presiding judge thereof. nor were
they, as petitioner is informed and be-
lieves, numbered. He makes the charge
upon information and belief as to the
numbering of xaid ballots, but alleges
the fact to be that not oue of the hal-
lots used in snid election at said box
hore the signature of the presiding
judge, R. B. \Ix,\\hmt«-x, and that all of
the hallots a0 cast, Jdespife the fact that
they were not =:igned as provided by
law, and despite the fact that the law
expressly provides that the judges shadl
count no bLallots which do not hear the
signature of the presiding judge or
which are unnumbered, all of said bal-
Jots were counted with the result that
118 of same were counted as aforesaid
in favor of eontestee herein and 18 in
favor of your petitioner.
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4. Your petitioner shows that for
the reasons mentioned in the preceding
paragraph all of the ballots cast in the
said Douglasville box were illegal and
unlawful votes and should not have been
counted for any of said candidates.
That except for such unlawful and ille-
gal votes. your petitioner has a major-
ity of the votes cast by the qualified
voters of the First Senatorial District
of Texas, and under the law is entitled
to a seat in this body and all the privi-
leges and emoluments and benefits of
the said office.

5. He therefore files this, his contest,
before this honorable body, attaching
hereto the certificate of Hon, Lee Tid-
well, county judge of Bowie county,
Texas, showing that the 4th day of
August, 1913, is the return day of the
said election; that is to say, the day on
which the votes in said election were
counted, that a certificate of election
was issued to contestee herein upon said
date. Your petitioner also attaches a
copy of a mnotice of this contest served
upon the contestee herein, on the
day of August, 1913, showing your peti-
tioner’s purpose and intention to con-
test the election lerein referrved to,
which notice was delivered to contestee
in person.

6. Wherefore, your petitioner prays
that this honorable body hear this con-
test in the manner provided by law, and
that he be declared entitled to a seat
in this honorable body as Senator from
the First Senatorial District of Texas,
and be declared duly and legally elected
as such.

(Signed) C. A. WHEELER,

Contestant.

I, C. A. Wheeler, contestant named in
the above and foregoing petition, state,
upon my oath, that the facts alleged in
said petition are true to the best of my
knowledge and belief.

(Signed) C. A. WHEELER.

Sworn to and subseribed before me
this 4th day of August, A. D. 1913.

(Signed) 0. W. HARDY,

(Seal) Notary Public in and for

Travis County, Texas.

In Re Contest of C. A. Wheeler of the
Election of A. C. Oliver as Senator
From the First Senatorial
Distriet.

Original Petition of C. A. Wheeler.
Filed in the Senate of Texas, this 4th
day of August, 1913, at 10:40 o’clock

a, m.

W. V. HOWERTON,
Secretary of the Senate.
August 4, 1913.
7—S

Referred to Committee on Privileges

and Elections.
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RELATING TO SEATING HOXN. A, C.
OLIVER AS MEMBER FROM
THE FIRST DISTRICT.

The Chair stated that the certificate
of election of Hon. A. C. Oliver as Sen-
ator-elect from the First Senatorial Dis-
trict had been filed with the Senate, the
certificate being as follows:

The State of Texas,
Department of State.

1. F. C. Weinert, Secretary of State
of the State of Texas, do hereby certify
that Judge Lee Tidwell, county judge of
Bowie county, Texas, has certified to
this department the returns of the spe-
cial election held on July 19, 1913, in
the First Senatorial District of the
State of Texas to select a Senator from
the First Senatorial District to succeed
the Hon. Horace W. Vaughan, resigned.
That the result of said election shows
that Hon. A. C. Oliver received 1707
votes; Hon, C. A. Wheeler 1683 votes,
and Hon. L. H. Henry 1198 votes; and
I do hereby certify that Hon. A, C
Oliver, having received the largest num-
ber of votes cast for any one candidate,
according to the’ returns made to this
department, is the duly elected and ac-
credited Senator from the First Sena-
torial Distriet, having received a ma-

jority of twenty-four votes over the next
highest candidate.

In testimony whereof I have hereunto
signed my name officially and caused to
be impressed hereon the seal of State
at my office in the city of Austin, Texas,
this the 6th day of August, A. D. 1913.

(Seal) F. C. WEINERT,

Secretary of State.

Senator Watson requested unanimous
consent that Mr. Oliver be seated asx a
member of the Senate from the First
Senatorial Distriet.

Senator Townsend objected.

Senator Brelsford offered the follow-
ing simple resolution:

Whereas, Hon, C. A. Wheeler, of Tex-
arkana, Texas, has tiled a contest with
this body contesting the election of the
Hon. A. C. Oliver as Senator from the
First Senatorial Distriet of Texas, and
as a basis for said contest alleges mat-
ters of serious irregularity in said elec-
tion, of such a nature demanding an im-
mediate investigation by this body; and

Whereas, It is the sense of this body
that justice be meted out to the parties
and that such person be seated who may
have been elected by the qualified voters
of said First Senatorial District of
Texas; therefore, be it

Resolved by the Senate, That the
notice and statement of contest by the
Hon. C. A. Wheeler and the other papers
pertaining thereto be referred at once
to the Committee on Privileges and Elec-
tions of the Senate, and that said com-
mittee proceed without delay to fix the
time for a hearing of said contest, and
after due notice to the parties thereto
investigate the issues between said par-
ties, hearing all the legal evidence that
may be presented to said committee and
at the earliest practicable date report
their conclusion of law and fact in re-
spect to said case to this body, accom-
panied by all the papers in the case
and the evidence taken therein, with
such recommendations as may to them
seem proper, to the end that the Senate
may act upon this contest at the very
earliest practicable date possible.

Signed—Lattimore, Brelsford, John-
son. Cowell, Gibson, Conner, Townsend,
Westbrook, Darwin, Wiley, Taylor,
Greer, Warren, McNealus, Collins.

Senator Watson offered the following
amendment to the resolution:

Amend the resolution by adding at
the end of same the following: “but that
the certificate of the Hon. Lee Tidwell,
county judge of Bowie county, and rve-
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turning officer for the PFirst Senatorial
Distriet, as shown by the Secretary of
State’s certificate of election now on file
in this office showing that Hon. A. (.
Oliver received a plurality of all the
votes cast in the election leld in ~aid
distriet on July 19, 1913, and was there-
for elected to the office of Semator from
said district; therefore, be it further

Resolved, That the said A. C. Oliver
be at this time administered the oath as
such Senator; but the administration of
such oath shall in no way affeet or prej-
udice the rights of the contestant. Hon.
C. A, Wheeler, and said A. C. Oliver
shall hold said office only pending the
result of said contest, and without prej-
udice to the rights of any contestant.

Signed—Watson, Terrell, Nugent,
Hudspeth.

The amendment was read, and Senator
Brelsford moved to table the same, hut
pending discussion the motion was with-
drawn,

RELATING TO SEATING HON. A. (.
OLIVER AS MEMBER FROM THE
FIRST DISTRICT.

Action recurred on the pending husi-
ness, the matter of seating Hon. A, C.
Oliver as member from the Tirst Dis-
triet, the question being on the amend-
ment by Senator Watzon to the resolu-
tion by Senator Brelsfurd.

Pending discussion, Senator Morrow
offered the {following substitute for the
amendment and resolution:

As o substitute for the resolution and
amendment, I move that Dr, Oliver he
seated and the contest he heard next
Friday.

Senator Townsend moved to table the
substitute motion.

Senator Lattimore moved the previous
question on the substitute, the amend-
ment and the resolution, which motion
heing duly seconded, was so ordered.

Action recurred on the motion to
table the substitute motion by Senator
Morrow, and the same prevailed by the
following vote:

Yeas—14,
Brelsford. Johnson.
Collins. Lattimore.
Conner. Taylor.
Cowell. Townsend.
Darwin. Warren.
Gibson. Westbrook.
Greer. Wiley.
Nays—12.
Astin, Morrow.
Bailey. Nugent.
Clark. Real.
Harley. Terrell.
Hudspeth,. Watson.
MecNealus. Willacy.
Present—Not Voting.
McGregor.
Absent—Excused.
Carter.

Action then recurred on the amend-
ment by Senator Watson, and the same
was lost by the following vote:

Yeas—11.
Astin. Nugent.
Bailey. Real.
Clark. Terrell.
Harley. Watson.
Hudspeth. Willaey.

McNealus.
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Nays—14. Gibson. Westbrook.
. Greer. Wiley.

Brelsford. Lattimore. Johnson.
Collins. Morrow. Nays—I12.
Conner. Taylor, .
Cowell. Townsend. Astin. Morrow.
Gibson. Warren. Bailey, Nugent.
Greer. Westbrook. Clark. Real.
Johnson. Wiley. Harley. b '_Iv'ererrell.

- _— Hudspeth. atson.
Carter. Absent—Excused. McNealus, Willacy.

PAIRED. Absent—Excused.
Senator Darwin (present), who would Carter.

vote “nay,” with Senator McGregor PAIRED.

(absent), who would vote ‘“‘yea.”

Action recurred on the resolution, and
the same was adopted by the following
vote:

Yeas—13,
Brelsford. Lattimore.
Collins. Taylor.
Conner. Townsend.
Cowell. Warren.
206

Senator Darwin (present), who would
vote “yea,” with Senator MecGregor
(absent), who would vote “nay.”

Senator Townsend moved to recon-
sider the vote by which the resolution
was adopted and lay that motion on
the table.

The motion to table prevailed.

SENATE JOURNAL.

SIMPLE RESOLUTION.

By Senator Watson:

Be it resolved by the Senate. That for
the purpose of expediting the contest
pending for a seat in this hody from the
First Senatorial Distriet, that the hear-
ing thereof set for this date be post-
poned until tomorrow, Tuesday. August
12, at 10 a. m.

Second.  That all the boxes, hallots,
hallot boxes. tally sheets and all other
records that have been required fo be
brought before the Committee on Privi-
leges and Flections he and the same are
hereby  directed by the Senate to le
turned over into the custoady of the Ser-
geant-at-Arms of the Senate for the in-
spection and nse of Hon. W. 8. Thomas
and Hon. Rollin Rodgers. attorneys. re-
spectively. of the contestant and con-
testee. and that the suid attorneys be
requested to go through said records and
eliminate from the hearing in said con-
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test all matters upon which there is no
controversy and upon which they agree.
WATSON,
BRELSFORD.
The resolution was rcad and adopted.
Morning call concluded.



284

SENATE JOURNAL.

REPORT OF COMMITTEE ON PRIVI-
LEGES AND ELECTIONS.

Committee Room,
Austin, Texas, August 13, 1913.

Hon, Will H. Mayes, President of the

Senate,

Sir: We, a majority of your Commit-
tee on Privileges and Elections, to whom
was referred the contest of C. A, Wheeler
vs. A. C. Oliver for a right to a seat in
the Senate of Texas, under the provi-
sions of a resolution introduced August
6, 1913, and adopted on same date, beg
leave to report that we have had the
same under consideration and are in-
structed to report the same back to the
Senate with the following recommenda-
tion:

That upoun hearing said contest, includ-
ing the testimony of all witnesses offered
by the contestant therein, as also the
arguments of council, we are of the opin-
icn that A. C. Oliver received the plural-
ity of the votes cast by the electorate
of the First Senatorial District; and fur-
ther, that the said A. C. Oliver is en-
titled by reason of said plurality to a
scat in the Senate of Texas.

We further recommend that this re-
port be adopted and that the same be
published in the Journal.

Notice was duly given of a minority
report.

McGREGOR, Chairman.

To the Senate of Texas:

We, a minority of your Committee
on Privileges and Elections, to whom
was referred the contest of C. A.
Wheeler against A. C. Oliver for the
Senatorial seat from the First Distriet

of Texas, beg leave to submit the fol-
lowing report:

It being admitted by contestant and
contestee both that a great many bal-
lots were cast and counted, including
all the ballots cast at Douglasville, the
home of contestee, upon which the pre-
siding judge did not write his name,
as plainly required by law, and that
many of the ballots were not numbered
as plainly required by law; and,
whereas, under the evidence and agree-
ments before us it is impossible to de-
termine who, if anybody, was elected,
and we are constrained to believe from
said evidence that no legal election was
held to fill the vacancy in many parts
of said Senatorial District. Therefore,
be it

Resolved, That we recomemnd to the
Senate that it decline to seat either the
contestee or contestant, but refer the
matter back to the people of the First
Senatorial District.

BRELSFORD,
WARREN,
TAYLOR,
TOWNSEND,
COLLINS,
JOHNSON,
LATTIMORE,
GREER,
DARWIN,
McNEALUS,
CONNER,
COWELL,
WILEY,
WESTBROOK.

The above committee report was read
and Senator Townsend made the point
of order on same that it was not in
compliance of the resolution referring
same to the committee.

The Chair, President Pro Tem. Carter,
sustained the point of order.

Senator Townsend moved that the
chairman of the Committee on Privileges
and Elections be instructed to file a
copy of the testimony, ete., in accord-
ance with the resolution providing for
referring the matter to the committee,
and that same be printed in the Jour-
nal, which motion prevailed.

The above reports were read, and

Senator Hudspeth moved that the Sen-
ate rule requiring committee reports to
lie over for one day be suspended, for
the purpose of considering this report.

The motion prevailed by the follow-
ing vote:

Yeas—25.
Astin. Brelsford.
Bailey of De Witt.  Carter.

Bailey of Harris. Clark.
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Collins. Nugent.
Darwin. Real.
Gibson. Taylor.
Greer. Terrell.
Harley. Townsend.
Hudspeth. Warren.
Johnson. Watson.
Lattimore. Wiley,
McGregor., Willaey.
Morrow.

Nays—3.
Conner, Westbrook.
MceNealus.,

Absent.

Cowell.

Senator Wutsen moved that the ma-
jority committes report be adopted,

Senator Latiimore moved, as a sub-
stitute, that the minority repoit
adopted.

Senator Brelsford woved the previcus
question on the pending motions, which
motion being duly seconded, was so or-
dered.

Action recurred ou the substitute mo-
tion to adopt the minority commictec
report, and the same was lost by the
following vote:

Yeas—12,

Brelsford. Lattimore,
Collins. Taylor.
Conmer, Townsend.
Darwin. Warren.
Greer, Westhrook.
Johnson. Wiley.
Nayz—14,

Astin. Hudspeth.
Bailey of DeWitt. MeGregor.
Bailey of Harris, Morrow.
Carter, Nugent.
Clark. Real.
Gibson. Terrell,
Harley. Watson,

Present-——Not  Voting.
MeXWealns,

PAIRED.

Seunter Willacy (presenti, who would
vote “nay.” with Senator Cowell (ab
senty. wha wonld vote “yea.”

The majority committee
then adopted.

Senator Waison moved to reconsider
the wvote by which the majority com-
mittee report was adopted and lay that
motion on the table.

The motion to table prevailed.

Senator Watson moved that the Chair
appoint a committee to escort Senator-

report was

Le

elect Oliver to the President’s stand,
which motion prevailed.

The Chair appointed Senators Latti-
nore, Brelsford and Hudspeth as the
committee, whercupon Senator Oliver
was escorted to the President’s stand, at
which time rhe constitutional oath of
office was administered him by Lieuten-
ant Governor Mayes.  Senator Oliver
was introduced to the Senate and spoke
briefly.

(Lieutenant Governor Muyes
chair, )

in the
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LREPORT OF COMMITTEE ON PRIVI-
LEGES AXND ELECYTIONS.

The following is printed here by order
of the Senate:

IN RE CONTEST OF C. A, WHEELER
VS. A, ¢, OLIVER, BEFORE THE
SENATE OF TEXAS ON
AUGUST 12, 1913.

The petition of contestant, C. A,
Wheeler, was read to the Committee on
Privilcges and Eleetions, Upon the read-
ing of said petition contestant stated to
the committee that he eliminated there-
irom Subdivisions (b) and (e}, in para-
graph 3 of the petition. Contestant
ilso read to the committee his supple-
mentary statement of ground of contest
filed in this suit.

Contestee presented reply to the peti-
tion of the contestant and the supple-
tary reply to the supplementary petition
filed by the contestant, also the certiti-
cate of election issued by the Secretary
of State of the State of Texas on August
4, 1913, certifying that A. . Oliver was

duly elected and accrudited Senator
ifrom the First Senatorial Distriet of
Texas,

The contestant offered in evidence a
certiticate from Hon. F. C, Weinert, Sec-
retary of State of the State of Texas,
dated August 6, 1913, certifying that Lee
Tidwell, county judge of Bowie county,
Texas, had certified to that department
the returns of the special election held
on July 19, 1013, throughout the First
Senatorial District of Texas for the elec-
tion of a Senator from that District,
showing that A. C. Oliver reccived 1707
votes, (. A. \Wheeler 1683 votes and L.
H. Henry received 1198.votes for Sena-
tor from the First Senatorial District.

The above named instruments, towit,
notice of contest, petition and supple-
mentary petition, reply and supplemen-
tary replv of contestee, and certificate of
election of A. (. Oliver Ly Secretary of
State, which are hereto attached marked
Exhibits “A" ~B.” 7 <D0 “EY and
“F.” respectively.

Contestant oifered drst wimess, B. B.
Webster.

B. B. Webster, being first duly sworn,
testified gs follows (examination by at
torney for contestant):

Question—Your name is B, B. Web-
ster?

Answer—Yes, sir.

Q.—Where do you livey

A—In Cass county, at Douglasville,
Texas.

Q.—Were you one of the judges of
the election held at Douglasville, in Cass
county, Texas, on the 19th day of July,
1913%

A.—Yes, sir.

Q.—Do you remember who was the
other judge of that electiont?

A~~There was Mr. McWhorter; he
was manager, and myself and Mr. Gran-
berry were clerks, and then there was
Mr. R, H. Williams. There were four
of us; Mr, Granberry kept the poll list
and I kept the ballot box.

Q.—Were you present as one of the
officers conducting that election at Doug-
lasville box throughout the entire day
while the election was being carried on?

A,—Yes, sir.

Q.—Were the officers and managers of
that election sworn at any time during.
that day?

A,—Yes, sir.

Q.—When, with reference to the open-
ing at the polls at the Douglasville box,
were the judges, managers and officers
of that election sworn in?

A.—In the afternoon.

Q.—Do you remember how many votes
had been cast at that box before the
judges and managers of the election and
the other election officers were sworn?

A—T do .not know just how many
there were; there were a good many, but
I cannot say exactly.

Q.—Can you name any cireumstance
that will enable us to ascertain how
many votes had been cast at the time
those officers were sworn in as officers
of the election?

A.—Not to my own knowledge.
ing that I can think of now.

Q.—Do you remember any man who
voted immediately after you were sworn
in?

A.—No, not any man ‘in particular.
I don’t know that I ean say.

Q.—Did the managers and judges of
the election take refreshments al noon
in the raom where the election was be-
ing held?

A.—No, sir.

Q.—Where did they go for their re-
freshments at the noon hour?

A—Two of us went to the hotel—I

Noth-

went to the hotel and the others live at
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the place and they went home, who live
ihiere in town.

Q.—\What was done with the ballot
boxes while you gentlemen went oft for
refrestoments”

A—It was left on the table that we
used in the room.

Q.—In the room where the election
was being held

A.—Yes, sir. The election svas held
in a room used for a warehouse by Mor-
riss & King.

Q—Wag the deoor locked when you
went off'?

A —Yes, sir.

Q.—Who locked that door?

AT did, I think; I am not sure, but
I believe I locked it myself.

Q.—Your recollection is that you were
tlie onc¢ who lecked the door?

A.—Yes, sir.

Q~—What was done with the key until
you returned?

A—Well, I work at the store of Mor-
riss & King, and I lock the deor when
I leave. I locked the door of the room
and carried the key and hung it up
where it usually hangs in the store.

Q—Was that a public place which
was open during the day?

A —Yes, sir.

Q—Was that key hung in the storve
building while you went off?

A.—Yes, sir.

!
Q.—Wlhen you refurned from your re- ;
freshments was that when you took the,

oath of office as managers of the elec-
tion?

A.—It was in the afternoon; I don’t
know exactly what time; 1 cannov say
about that.

Q.—Tt was after you had gone off and
left thai key hanging in the stere?

A —Yes, sir.

Q.—You say that Mr. McWhorter was
manager of that clection?

A.—Yes, sir.

Q.—Dc you know whether or not he:
signed the ballots which were signed in:

that polling place? 1f they were signed?
A~—NXNo. he did not :ign them.

Q.—You saw the ballots as they were,
deposited, and then you saw them when

they were taken out and counted? Were

they sizned by anyone?

A.—NXo, sir: they weve not signed by’

aayone.

Q.—Did Mr. B. B. McWherter make

up in person the returns of that election

and sigm them oficially—make. the ve- !

turns to any of the returning oflicers
of that eounty—the county judge of that
county ¥

A—Neo, he did not do it him-elf.

Q.—Who signed, ii anyone signed his
name to those returns?

A~—Well, I signed them. After I got
them, I think I suggested that I just
sign the judge’s name. I asked him,
and he s»aid, “All right; just sign my
name to them.”

Q.—At the time you signed them, was
he present?

A.—No, sir.

Q.—~Where is Mr. McWhorter now?

AT think he is here,

Cross-examination by
contestee:

Q—Mr. Webster, when you went to
dinner and left the boxes in the place
where you had been holding the elec-
tion, you locked the door; now when you
went back did you unlock the door?

A~ believe 1 did, but I am not
certain about that. I think I was the
first one to come back from dinne..

Q.—Did you find that the box or poll
lists or anything there used by you in
said election had been tampered with in
your absence?

A.—No, sir.

Q.—Were they tawmpered with in any
way?

A.—No, sir.

Q.~The ballots that were cast were
canvassed .and counted; were they not?

A.—Yes, sir.

Q.—You conducted that election fairly
and honestly in the very best of your
information as to how it should have
been conducted? As honestly and fairly
as swoin ofticers of election?

;\.-—X‘E‘S, sir.

Q—Who conducted this election?

A—Mr. McWhorter was manager, but

he was away—he had left word that his
mother or some relative was dangerously
) 1.
i Q.—Was the election conducted by you
i the same as if vou had been under oath,
conducting it honestly and fairly, con-
ducting it in every particular as to com-
plying with the principles of the law?
. Were the ballots cast and counted and
i returned”?

A.—Yes, sir.

Q.—You were an adherent of the con-
testant in that race. were you not?

A.—Yes, sir.

Q~—You had no purpose of any sort
Jin refraining from calling attention to
the work thay was done? Were the bal-
lots that were east at Douglasville box
in this eleetion connted a8 they were cast
correctly ?

A—Yes. sir.

G.—And the veturns <how that the
. bhallets as they were cast for the ve-

attorney for
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spective candidates were credited to these
candidates?

Q—Was the, place where you placed
the key when you went ol accessible to
the publicy

A.—It was inside of the store.

Q.—Anybody could have gotten itY

A.—Yes, anybody could have gotten it,
but we had other keys there—crib keys
and other things like that.

Q.—It was in the ullice of the store?

A.—No, it was not in the oftice. It
was in the store to the right of the
dvor; at the place where 1 kept the keys
all the time. Nobody would have been
likely to have gotten those keys, but they
could have done so.

Q.—Did you have poll lists furnished
you by the proper authorities of the
qualificd voters of that box?

A.—No, sir.

Senator Willacy:

Question—Were the ballots numbered,
Mr. Webster ¥ Wis each and every ballot
properly numbered?

Answer—Yes, sir; 1 think they were.

Q.—Wnas the store open during the
time you went to dinner?

A.—1 will tell you about that. I take
my meals at the hotel. There was three
of us who stayed in the store who have
keys—>Mr. Morriss, myself and Mr. Brab-
bahm. They both live close to the store;
they keep houses themselves, and I take
by meals at the hotel. I do not know
wlhether they locked the door of the
gtore or not. I do not know who got
baek first. Usually I get back first and
unlock the store. I do not know whether
they locked it that time or mot. It is
usual at the noon hour for it to Dbe
locked; the last once cut usually locks
the door, and the one who gets bucl: first
unlocks the door. They both live o lit-
tle closer to the store, but they both
have families and they take morve time
at home than I do. T never stay at the
hotel, and T get back to the store Te-
fore they do.

Q.—Were Mr. Morriss and Mr. Brab-
babm in ‘the store?

A.—T do not know whetler they were
there or not. When we clasod at dinner
we just hung the key in its regular
place and came Dback when we had
dinner.

Q—Do you know
supported ?

A.—He voted for Mr. Wheeler,

Q—~Whom did Mr. Morris support?
Did he vote for Mr. Wheelery

A.—No, sir: he voted frr Dr. Oliver,

Senator Brelsford:

whom  Mr, King

Question—Which of the clection judges
voted for Dr. Olivery

Answer—Three of us  voted for
Wheeler and one for Oliver, so 1 under-
stood it, but I could not swear to that.

Q.—You stated that when you went
back to the polling place you found the
status of the poll lists and ballots just
as you had left them—they had not
been disturbed or interfered with in any
way?

A—No. sir.

Q.—Will you state the total vote cast

at that election for Senator from the
First District?
A—Oliver 118, Wheeler 18, and

Henry 2; total 138.

Senator Lattimore:

Question—Mr. MecWhorter was presid-
ing judge, was he not?

Angwer—Yes, sir,

Q.—You say nobody signed those bal-
lots ¥

A.—Nu, sir; they were not signed,

Q.—No presiding judge wrote his
name on the ballots?

A.--No, sir.

Senator Townsend:

Question—Did any of the voters pre-
gent poll tax receipts? What peveent-
age of them presented receipts?

A—Some of them did not. A good
many of them, but I do not know just
what per cent did not present reeeipts.

Q.—Why did youn not swear these?

A—Some of them were perfectly re-
sponsible men.

Q—Did you swear negroes?

A.—No, they d&id not
negroes—not all of them.

Q.—As a matter of taet you know all
the voters at your precinet? They know
every man of them and you kunow that
they were qualified voters?

A—1 do not know about all of them.

Q.—How about tho=ec you wonld ques-
tion?

A—T dg net know that 1 understand
your question,

Senator Nugent:

Question—I  believe you stated
AMr. Brabbahm, as you understosd
voted for Mr. Wheeler?

Answer—T think so.

Q—TIs it not true that Mr. Brubbahm
lives very close to the wavehouset

A —VYes, sir.

0.—Do vou not think that if he lived
right close he would have been in posi-
tion in all probability to have seem any-
body that would have gone in and tam-
pered with anything left there: and he
was o Wheeler man, as [ understond it?

swoeur  the

that
it,
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A.-—Yes. I understand he was a
Wheeler man. I suppose he could have
geen anyone who went in the warehouse.
I don’t know.

W. R. Warren, being first duly sworn,
testified:

Examination by counsel for contest-
ant:

Question—What is your name?

Answer—W. R. Warren,

Q.—Where do you live?

A.—In Douglasville,
Texas.

Q—Did you vote at the election held

Cass county,

at Douglasville, in Cass county, on the

19th day of July, 1913, for the purpose
of electing a Senator from that district?

A—T did.

Q.—What time of day did you vote at
that election?

A—Tt was some time in the after-
noon. I do not know exactly what hour.

Q.—Were you present when the judges
and clerks of that election took the oath
of . office?

A.—Yes, sir.

Q.—With reference to the time that
they took the oath of office when did
vou vote, before or after?

A.—I voted before.

Q—What time elapsed after you
voted before they were sworn in? I
understand that they swore them in im-
mediately after you voted?

A.—Yes, sir.

Senator Willaey:

Question—You voted as you desired
to vote, and in the way you wished?

Answer—Yes, sir.

The next witness called was L. L.
Harper, county clerk of Cass county, he
having charge of the ballot boxes, tally
sheets and poll lists used at Douglasville
during said election. After some dis-
cussion it was agreed by counsel for
both sides that it was not necessary to
bring voting boxes Lefore the committee,
a written agreement having been entered
into by said counsel in regurd to voting
precincts involved in this contest, a copy
of which agreement is hereto attached
and marked Exhibit “G” for identifica-
tion.

L. L. Harper, being first duly sworn,
testified as follows:

Examination by counsel for contest-
ant:

Question—Your name is L. L. Harper?

Answer—Yes, sir.

Q.—You are the county clerk of Cass
county, are you not?

A.—Yes, sir.

Q.—This paper that T hand you

(handing
this?

A~—It is the return on the poll list
for the special election at Douglasville
ou July 19, 1913.

Q.—I wish you would sce if you can
read the name, W. R. Warren, appears
tu have voted on that.

A —Yes, sir,

Q.—What is the number of his vote?

A.—No. 99.

Senator Morrow:

Question—Is there any indication that
that poll list has been tampered with?

Answer—No, sir; there is not; I will
swear that it has not been since it has
been in my possession.

Q.—When you received the poll list
was there any indication that it had
been tampered with? Did you notice
anything to create suspicion?

A—No, sir.

paper to witness), what is

Q.—Has. any assertion heen made by
anyvone that either of the men on that
poll list were other than the names of
some voter who had gone to the voting
box to cast his vote?

A.—Do you mean before: or at the
time that I received this return?

Q.—At the time or since that time
have you heard anything—any report
that there was any name on that list
of any men who lad not gone to that
hox and cast his vote?

A —Tt seems like I have, but I don’t
know of my own knowledge; I heard «
lot of talk at the time, but I do not
know anything about that.

Q—I mean the names that are on
that list of men who did not vote?

A.—No, sir; at no time. That list
only includes the names of those voters
who went to the box and voted aceord-
ing to the facilities that were provided.

Senator Westbrook:

Question—With refercnee to the elec-
tion boxes, were all those boxes metal
Loxes as required by law, or were any
of them shoe boxes or something of that
kind?

Answer—VYes, sir.

On motion of Senator Willaey. the
ecommittee adjourned to mect again at
2 p.oom.

Committee on Privileges and Elections
met at 2 p. m., pursuant to adjourn-
ment.

Present:  Astin, Bailey of Harris,
Bailey of DeWitt, Brelstord, Carter,
Clark, Collins, Conner, Cowell, Darwin,
Gibson, Greer, Harley, Hudspeth, John-
son, Lattimere, MeGregor.  MeNealus,

Murrow, Nugent, Real. Tuylor, Terrell,
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Townsend, Warren, Watson, Westbrook,
Wiley and Willacy.

It was agreed by contestant that no
more witnesses would be called, and
that the votes cast and counted for con-
testant and contestee in the boxes con-
tested are as given in the agreement
hereto attached, marked Exhibit “G.”

EXHIBIT “A.”

SIMPLE RESOLUTION.

Whereas, Hon. C, A. Wheeler of Tex-
arkana, Texas, has filed a contest with
this body contesting the election of the
Hon. A. C. Oliver as Senator from the
First Senatorial District of Texas, and
as a .basis for said contest alleges mat-
ters of serious irregularity in’said elec-
tion, of such a nature demanding an im-
mediate investigation by this body; and

Whereas, It is the sense of this body
that justice be meted out to the parties
and that such person be seated who
may have been elected by the qualified
voters of said First Senatorial District
of Texas: therefore, be it

Resolved by the Senate, That the no-
tice and statement of contest by the
Hon. C. A. Wheeler and the other papers
pertaining thereto be referred at omce to
the Committee on Privileges and Elec-
tions of the Senate, and that said com-
mittee proceed without delay to fix a
time for the hearing of said contest,
and, after due notice to the parties
thereto, investigate the issues between
said parties, hearing all the legal evi-
dence that may be presented to said
committee and at the earliest praectie-
able date report their conclusions of law
and fact in respect to said case to this
body, agecompanied by all the papers in
the case and the evidence taken therein,
with such recommendation as may to
them seem proper, to the end that the
Senate may act upon this contest at the
very earliest practicable date possible.

LATTIMORE,
BRELSFORD,
JOHNSON,
COWELL,
GIBSON,
CONNER,
TOWNSEND,
WESTBROOK,
DARWIN,
WILEY,
TAYLOR,
GREER,
WARREN,
MeNEALUS,
COLLINS,

EXHIBIT “B.”
Austin, Texas, August 4, 1913.

To Hon. A. C. Oliver:

You will please take notice that it is
my intention and purpose to and that 1
shall contest your right to the office of
Senator from the First Senatorial Dis-
trict of the State of Texas, it being my
contention that you were not legally
elected and have not been legally elected
to said office at the election held through-
out said Distriect on July 19, 1913, but
that I was, at said election, legally
elected to the office of Senator from the
First Senatorial District of Texas.

I herewith hand you a copy of my
original petition, upon which I base my
contest and upon which I shall offer
evidence.

Respectfully,
C. A. WHEELER.

I hereby certify that on the 4th day
of August, A. D. 1913, I delivered to
A. C. Oliver in person in the city of
Austin, Travis county, Texas, a true
copy of the above and foregoing notice,
together with a true copy of the petition
mentioned in said notice.

C. A. WHEELER.

IN RE CONTEST OF THE ELECTION
OF A. C. OLIVER AS SENATOR
FROM THE FIRST SENA-
TORIAL DISTRICT OF
TEXAS.

To the Honorable, the Senate of Texas:

Your petitioner, C. A. Wheeler, ap-
pears herein for the purpose of contest-
ing before this Honorable Body the elec-
tion of A. C. Oliver as Senator from the
First Senatorial Distriet of Texas, and
as his grounds for said contest doth al-
lege and is prepared to prove the fol-
lowing: '

1. Your petitioner and the said A. C.
Oliver and Lewie H. Henry, Esq., were
candidates in a special election called by
the Governor of Texas to be held in the
various voting places in the First Sen-
atorial District of Texas on the 19th
day of July, 1913. to fill the vacancy
occasioned by the resignation of Horace
W. Vaughan from this Bodyv. Said elec-
tion was ealled. and wunder the law
should have been conducted in accord-
ance with the election laws of the State
of Texas, and vour petitioner was en-
titled to have his candidacy tested and
decided in accordance with the terms and
provisions of said laws.

2. Among the voting places in said
district is Douglasville, in the county of
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Cass, said town being the home of A.
C. Oliver, contestee herein. There were
138 votes polled at suid box during the
said election, of which number 118 were
counted by the judges for the contestee
herein and 18 for your petitioner and 2
for Lewie H. Henry. With the excep-
tion of the said box, your petitioner in
said district received 1667 votes and
contestee herein received 15691 votes and
Lewie H. Henry received 1187 votes.
Your petitioner, therefore, unless de-
feated by the votes cast in the said
Douglasville box, received a majority of
the legal votes cast in said election, and
has been duly and legally elected to the
oftice of Senator from said district.

3. Your petitioner shows that R. B.
McWhorter was the presiding judge and
B. B. Webster and .............. were
the other judges at said box; that the
votes cast in the said Douglasville box
were not legal votes and none of same
should be counted under the law either
for or against any of the candidates in
said election, because:

(a) Neither the said presiding judge
nor any of the other judges before open-
ing the polls or at any time thereafter
until 80 votes had been received and cast
took the oath of affirmation as officers
of election and as provided by law.
Your petitioner is unable to give the
names of the voters who cast the first
80 votes counted or for whom they were
voted, for want of knowledge, but he
avers the facts to be that the votes cast
in said box numbered 1 to 80, inclusive,
were cast at a time before the judges
had taken the oath of office and when,
under the law, they had no right to
receive or count them.

(d) The said officers of the election
and each of them at the noon hour on
the said election day, towit, July 19,
1913, left the voting place, the box con-
taining the ballots that had heen cast,
the unused ballots, and the entire equip-
ment and supplies and paraphernalia of
the election in the room where said elec-
tion was held for a period of one hour
or more, locking the door to same, dur-
ing which thev partook of refreshments.
Said refreshments were taken during the
hours provided by law for voting and
before the canvass of the votes had heen
taken, but they were not taken at the
said poll place and were not taken in
wview of the ballot box, but they were
taken at remote and distant places out
of the view and entirely removed from
said box and voting place; nor did the
said judges partake of refreshments at
the same place, but repaired to their

several homes and assembled at a later
time and reopened the voting place.

(e) When the ballots thus cast had
been counted, the managers of the said
election did not in person make out
triplicate returns of the same and ecer-
tify them to be correct and sign them
officially in the manner provided by law.
The presiding judge at said box did not
sign said return at all, but gave B. B.
Webster, one of the judges, authority
to sign his name, and the signature that
appears upon said returns on which the
certificate of contestee’s election was is-
sued is not the genuine signature of
R. B. McWhorter, but was signed by
B. B. Webster at the request and in-
stance of the said R. B. McWhorter dur-
ing his absence,

(f) None of the ballots cast and
eounted in said voting box were signed
by the presiding judge thereof, nor were
they, as petitioner is informed and be-
lieves, numbered. He makes the charge
upon information and belief as to the
numbering of said ballots, but alleges
the fact to be that not one of the bal-
lots used in said election at said box
bore the signature of the presiding
judge, R. B. McWhorter, and that all of
the ballots so cast despite the fact that
they weré not signed as provided by
law and despite the fact that the law
expressly provides that the judges shall
count no ballots which do not bear the
signature of the presiding judge or
which are unnumbered, all of said bal-
lots were counted with the result that
118 of same were counted as aforesaid
in favor of contestee herein and 18 in
favor of your petitioner.

4. Your petitioner shows that for the
reasons mentioned in the preceding par-
agraph all of the ballots cast in the
said Douglasville box were illegal ana
unlawful votes and should not have been
counted for any of said candidates.
That except for such unlawful and ille-
gal votes, your petitioner has a majority
of the votes cast by the qualified voters
of the First Senatorial Distriet of
Texas, and under the law is entitled to
a seat in this body and all the privileges
and emoluments and benefits of the said
office.

5. He therefore files this his contest
before this honorable body, attaching
hereto the certificate of Hon. Lee Tid-
well, county judge of Bowie -county,
Texas, showing that the 4th day of Au-
gust, 1913, is the return day of the said
election; that is to say, the day on
which the votes in said election were
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counted, that a certificate of election
was issued to contestee herein upon said
date. Your petitioner also attaches a
copy of a notice of this contest served
upon the contestee herein on the — day
of August, 1913, showing your peti-
tioner’s purpose and intention to con-
test the eleetion herein referred to,
which notice was delivered to contestee
in person. .

6. Wherefore, your petitioner prays
that this honorable body hear this con-
test in the manner provided by law, and
that he be declared entitled tv a seat in
this honorable body as Senator from the
First Senatorial District of Texas, and
be declared duly and legally elected as
such.

C. A. WHEELER,
Contestant.

I, C. A. Wheeler, contestant named in
the above and foregoing petition, state
upon my oath, that the facts alleged in
said petition are true to the best of my
knowledge and belief.

C. A. WHEELER.

Sworn to and subscribed before me
this the 4th day of August, A. D. 1913.
(Seal) 0. W. HARDY,
Notary Public in and for Travis County,
Texas.

EXHIBIT “C.”

In the Senate of the State of Texas.
C. A. Wheeler, Contestant, vs. A. C.'
Oliver, Contestee, '
Now comes the contestant in the
above entitled cause and files this his

supplemental statement to his original v

statement of contest heretofore filed, and
as additional reasons why his contest
should be sustained alleges and shows
to the Senate as follows:

That among other voting boxes or
precincts in Cass county at which elec-
tions were held on July 19, 1913, for
the purpose of electing a Senator from
the First Senatorial District of Texas,
were the following voting boxes cast:
Galloway, Cusseta, Bloomburg, Atlanta
and Cass. .

That at said election held in the
above mentioned voting boxes this con-
testant and the contestee received vofes
as follows:

At Galloway:
testee, 30.

At Bloomburg:
testee, 21.

At Cass:

At Atlanta:
testee, 132.

Contestant, 19; con-
Contestant, 16; con-

Contestant, 4; contestee, 23.
Contestant, 115; con-

At Cusseta:
testee, 30,

That at all of the voting boxes above
named, all of the votes cast were void
and illegal and should not be counted
for either the contestant or the con-
testee because at said Galloway box the
judge of the election failed 'and neg-
lected to, and did not number the hallots
voted at said box as is required by law,
and at each and all of the other voting
boxes above mentioned, the judge of the
election engaged in holding the same,
failed to sign his name upon the ballots
cast as is required by law.

That if the ballots cast of the above
voting boxes be rejected and not counted
in estimating the result of said election
throughout said district, this contest-
ant’s majority of the legal votes cast
at said election in said distriet will be
greatly increased over and above that
stated in his original statement of con-
test filed herein.

Wherefore, contestant prays that the
above illegal ballots be rejected and nov
counted in estimating the result of said
election in said district, and also prays
as in his original statement of contest
filed herein.

Contestant, 19; con-

C. A. WHEELER,
Contestant.

Sworn to and subscribed before me
this the 12th day of August, A. D. 1913.
al) A. B. CATES,
Notary Public, Travis Ceunty, Texas.

EXHIBIT “D.”

IN RE CONTEST OF C. A, WHEELER
OF THE ELECTION OF A. C.
OLIVER AS SENATOR FROM
THE FIRST SENATORIAL
DISTRICT OF TEXAS.

To the Honorable, the Senate of Texas:

Now comes A. (. Oliver, contestee
herein, and for reply to the notice of
and petition contesting his election as
the Senator from the First Senatorial
District of Texas at the election held
therefor on July 19, 1913, filed herein
by C. A. Wheeler, contestant:

(1)

Contestee demurs to Subdivizion (a)
of paragraph 3 of contestant’s petition
herein, and says same is wholly insuffi-
cient in law to require answer or proof,
and furnishes no ground or reason in
law why such votes should not be counted
as legal ballots; whereof he prays judg-
ment.



SENATE JOURNAL. 543

(2)

Contestee demurs to Subdivision (d)
of paragraph 3 of contestant’s petition
herein, and says that same is wholly
insufficient in law to require an answer
or proof, and set forth no facts in law
authorizing a refusal to count such votes
as legal ballots; whereof he prays judg-
ment.

(3)

Contestee demurs to Subdivision (e)
of paragraph 3 of contestant’s petition
herein, and says same is wholly insuffi-
cient at law to require amswer or proof,
and sets forth no reasons in law why
such votes should not be counted as legal
ballots; whereof he prays judgment.

And for answer, if required to answer,
contestee denies all and singular the al-
legations in said petition of contestant
and demands strict proof.

And further answering herein con-
testee says that at the election duly or-
dered and held on July 19, 1913, in the
several counties composing the First
Senatorial District of Texas for the elec-
tion of Senator from said district there
were three candidates for said office, to-
wit: L. H. Henry, C. A. Wheeler and
this contestee, A. C. Oliver, each of whom
received in the several counties compos-
ing the said Senatorial District the fol-
lowing votes:

In Bowie county—

L.H Henry............... —— votes

C. A, Wheeler.............. —— votes

A C.Oliver................ —— votes
In Cass county—

L. H. Henry........ e —— votes

C. A. Wheeler.............. — votes

A . C. Oliver................ —— votes

In Marion county—

L.H. Henry............... ——— votes
C. A, Wheeler.............. —— votes
A C.Oliver................ —— votes

In Morris county—

L. H. Henry............... —— votes
C. A. Wheeler.............. —— votes
A. C. Oliver............... votes
giving to each of said candidates a total
vote as follows:

L. H . Henry............... 1198 votss
C. A. Wheeler.............. 1683 votes
A.C. Oliver................ 1707 votes

giving him a plurality of twenty-four
(24) votes in said district at said elec-
tiom.

That thereafter in accordance with

law the returus of said election were
duly made and canvassed and by the
respective county judges of said district
certified to Hon. Lee Tidwell, county
judge of Bowie county, Texas, who duly
canvassed the returns and certified the
same to the Secretary of State on
August 4, 1913, and in accordance there-
with the Honorable Secretary of State

on the 6th day of August, 1913, certified

that your contestee having received the
largest number of votes cast for any one
candidate according to the returns made
to his department is the duly elected
and -accredited Senator from the First
Senatorial District, having received a
majority of twenty-four (24) votes over
the next highest candidate, which certifi-
cate is on file with this Honorable Body.

For further answer herein this con-
testee states that at suid election held
July 19, 1913, the duly appointed offi-
cers of the Douglasville voting box in
Cass county organized and held said elec-
tion and made returns thereof as pro-
vided by law. That said election was
fairly held and thereat the legal voters
residing in said voting precinct cast their
ballots according to their choice and de-
sires, and there was so far as contestee
knows no illegal voting and no fraud,
or illegal acts there on the part of the
officers of said election or any candidate
for Senator there voted for.

That the parties named in the peti-
tion of the contestant herein voting at.
said box are according to the informa-
tion of this contestee legally qualified
voters in said voting precinet, and had
a right to vote thereat.

Further answering herein, contestee:
says that he has not sufficient informa-
tion to say whether or not the acts com-
plained of as to the officers of said elec-
tion leaving the voting place and the
ballots and supplies used at said election
for the purpose of partaking of refresh-
ments are true, but contestee says that
if same was done same was not done
fraudulently or for any illegal purpose,
and that such acti®n of the election offi-
cers, if same occured, as alleged, did not
prevent any legal voter residing in said
precinct from casting his ballot at said
election.

Contestee further answering says that
the ballots cast at said voting box im
Douglasville were certified by the mana-
gers and officers of said box, and the
same was duly returned, counted and
canvassed by the commissioners court of’
Cass county, Texas, in accordance with
law. That contestee has no means of
knowing whether or not said ballots were
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numbered or whether or not the presid-
ing judge of said election wrote his name
upon said ballots as provided by law,
but says that the officers of said elee-
tion counted and returned 138 legal votes
as being cast at said election, of which
118 were cast and counted for this con-
testee, 18 votes for contestant, C. A.
Wheeler, and 2 votes for L. H. Henry.
That said votes were honestly and fairly
cast by legal voters in said voting pre-
cinet, and said election was honestly and
fairly conducted, counted and returned
by the officers and managers of said elec-
tion at said box, and no fraud or.dis-
honesty, or dishonest or fraudulent mo-
tives actuated the officers of said election
at said voting box in the conduct thereof,
and if any act or thing was omitted by
them in the conduct of said election same
was inadvertently done and without pur-
pose or motive of in any way depriving
voters of said election precinet of their
lawful ballot or the candidates for Sen-
ator at said election of the legal ballots
cast for them, respectively.

Wherefore contestee says that he has
been duly and legally elected and aec-
credited Senator from the First Sena-
torial District in the manner provided
by law, and prays that he be declared
entitled to a seat in this Honorable Body
as Senator from the First Senatorial Dis-
trict of Texas, and be declared duly and
legally elected as such, for costs hereof,
etc.

A. C. OLIVER.
Contestee.

1, A, C. Oliver, contestee named in the
above and foregoing reply, state upon
my oath that the facts alleged in said
reply are true to the hest of my knowl-
cedge and belief.

A. C. OLIVER.

Swornp to and subscribed before me,
this 12th day of August, A. D. 1913.
(Seal.) A. B. CATES,
Notary Public in and for Travis
county, Texas.

I hereby certify thAt on the 12th day
of August, A. D. 1913, I delivered to
C. A. Wheeler in person in the city of
Austin, Travis ecounty, Texas, a true
copy of the above and foregoing reply.

A. C. OLIVER,
Contestee.

EXHIBIT “E.”

In re Contest of C. A. Wheeler of the
election of A. C. Oliver as Senator from
the First Senatorial District of Texas:
To the Honorable Senate of Texas:

Now comes the contestee, in the above

matter and in reply to the supplemental
statement filed by contestant herein,
says:

That in the following named boxes
the votes returned by the election offi-
cers were numbered but not signed,
namely:

Roach box, Marietta box, Cusseta hox,
Bryan’s Mill box, Lanier box, Cass box,
Blcomburg box, Atlanta box, and that
at Galloway bux the ballots returned by
the ofticers of said box were not num-
bered but were signed by presiding
officers.

That in Marion
show as follows:

At Lodi box, where twenty (20) votes
were cast, there was no signature of the
presiding ofticer and no number on said
ballots, and at Mims Chappel box, in
said county, there were. sixtecen (16)
votes east, of which one ballot was num-
bered only, and the remaining ballots

county the returns

neither numbered or signed; at Kelly-

ville the ballots cast and returned were
numbered but were not signed by the
presiding officer.

That at each and all of said boxes
the elections were fairly and honestly
held by the officers thereof and no frauds
were perpetrated therein as to any can-
didacy, but the errors in marking and
returning said ballots, if any, were the
results of inadvertence and lack of in-
formation of the officers holding said
election,

That contestee has not had time to
examine the ballots and returns in Mor-
ris and Bowie counties, Lut alleges the
fact to be that at each and every voting
precinct in the several countiecs compos-
ing the ¥irst Senatorial Distriet, the
ballots of the legally qualified voters
were honestly and legally cast and the
same received, counted and returned and
the election conducted by the managers
of said voting boxes fairly and honestly
and the returns thereof as certified to
this honorable body should not be dis-
turbed. That if said boxes are to be
thrown out, then that all boxes and
ballots and returns be examined, and if
this is Jdome contestee will be shown to
have a plurality of legal votes over con-
testant,

A. (. OLIVER,
Contestee.

SXHIBIT “F.”
The State of Texas,
Department of State.

I, F. C. Weinert, Secretary of State
of the State of Texas, do hereby certify
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that Judge Lee Tidwell, county judge
of Bowie county, Texas, has certified to
this department the returns of the spe-
cial election held on July the 19th, 1913,
in the First Senatorial District of the
State of Texas to select a Senator from
the First Senatorial District to succeed
the Hon. Horace W. Vaughan, resigned.
That the result of said election shows
that Hon. A. C. Oliver received 1707
votes, Hon. C. A. Wheeler 1683 votes,
and Hon. L. H, Henry 1198 votes: and
1 do hereby certify that Hom. A. C.
Oliver, having received the largest num-
ber of votes cast for any one candidate,
according to the returns made to this
department, is the duly elected and ac-
credited Senator from the First Sena-
torial Distriet, having received a ma-
jority of twenty-four votes over the next
highest candidate.

In testimony whereof, I have hereunto
signed my name officially and caused to
be impressed hereon the seal of. State at
my office in the city of Austin, Texas,
this the 6th day of August, A, D. 1913.

(Seal) F. C. WEINERT,

Secretary of State.

EXHIBIT “G.”

In the Senate of Texas.

C. A. Wheeler, Contestant, vs. A. C.
Oliver, Contestee.

Tt is agreed that votes were cast and
counted for the contestant and contestee
in the following voting boxes in Cass
county at the election of July 19, 1913,
as follows:

At Douglasville: Contestant, 18;
- contestee, 118.

At C(Cass: Contestant, 4; contestee,
23

At Bloomburg: Contestant, 1¢; con-
testee, 21.

At Atlanta:  Contestant, 115; con-
testee, 132.

At Cusseta: Contestant, 19; con-
_testee, 30.

At Galloway: Contestant, 21; con-
testee, 25.

At Roch: Contestant, 22; contestee,
13.

At Marietta: Contestant, 19; con-
testee, 16.

At Lanier: Contestant, 37; contestee,
37.
At Bryan’s Mill:
contestee, 34.

At Douglasville box all of the ballots
were numbered, but none of them were
signed by the judge or manager of the
election.

35—S

Contestant, 43;

That at the Galloway box all of the
ballots were signed by the judge, but
none of them were numbered.

That at the Cass, Atlanta, Cusseta,
Bloombur%, Roach, Marietta, Lanier and
Bryan’s Mill boxes the ballots were
properly numbered, but were not signed
by the judge.

W. S. THOMAS,
Attorney for Contestant.
ROLLIN W. ROGERS,
Attorney for Contestee.
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